Expert reports now required to register
commercial lawsuits

Latest update from the Dubai Courts to speed up the litigation process

Consistent with the Government’s commitment to fast track the litigation
process, the UAE Cabinet issued Resolution No. 75 amending some
provisions of Cabinet Resolution No. 57 of 2018 regarding the regulations
of Federal Law No. (11) of 1992 on the Civil Procedures Law. In line with
these amendments, the President of the Dubai commercial court issued the
circular No. 9 of 2021 on 13 September 2021 (the “Circular”): specific
commercial lawsuits are now required to be submitted with an expertise
report along with a statement of claim at the time of registration before the
court. In this article, we will go through the Circular’s additions, discussing
its positive effects and the authoritative effect of consultancy expertise
reports and reports prepared before filing lawsuits.
Commercial lawsuits requiring the expert report submission upon registration
The Circular stipulates that the Commercial Cases Registration Department instructs the plaintiff
who requests to register one of the cases referred to in this Circular to submit with his statement
of claim - before its registration - an expertise report prepared by one of the experts registered
with Dubai Courts through the Amicable Settlement Center.
Lawsuits arising from the following agreements are affected by the Circular:
- Contracting agreements;
- Dissolution and company liquidation;
- Intellectual property right disputes.
Speeding up the litigation procedure
In this amendment, lawmakers are focusing on expediting the litigation process by expanding the
powers granted to the “Case Management Office” in order to refer the case to the competent court
ready for adjudication, and the competent court can decide on the case as soon as possible.
In the context of speeding the litigation process, the United Arab Emirates has adopted in recent
years many legislative amendments aimed at accelerating litigation procedures under the slogan

of prompt justice and ease of doing business, in order for litigants to obtain their rights in the
fastest and easiest way possible. It is a major consideration for investors, seeking to achieve their
commercial objectives in a business friendly and safe environment, under the authority of a fast
and efficient judiciary.
In light of the aforementioned amendments, the President of the Commercial Court issued
Circular No. 9 of 2021 regarding attaching experience reports to some types of commercial
lawsuits upon their registration, as will be discussed here.
Previously, the practice was to file he case, then it was deliberated through hearings. When the
court required a technical opinion on specific aspects of the matter, an expert was appointed in
this respect. This was often time consuming as the expert submission process, including the
objections emitted by parties and related technical reviews, could be lengthy.
The authoritative effect of the expertise reports
The Circular will certainly raise an important legal point, which will be extensively discussed and
debated amongst the jurisdiction’s legal and judiciary players, Since an expert report will be
submitted in each of the aforementioned lawsuits, then it is important to underline to which extent
the expertise reports or reports prepared before filing the lawsuit have authoritative effect:
Speaking of the extent of the authoritative effect of consultancy report and experts’ reports
prepared before filing the case, the best guide for us is what the Dubai Court of Cassation has
established in many of its rulings that the trial court has the full authority to understand the facts
in a case and to properly assess the evidence and documents submitted to it and compare
between them, and to give preference to what they are comfortable with, and discard others. The
trial court has an absolute authority to assess the reports of consultants submitted to them, so
they may take them all or part of them and disregard others when they are satisfied with them
and see what convince them of the soundness of the bases on which such report were
established, as long as it establishes its decision on justifiable reasons that have constant origin
in the documents and lead to the conclusion it reached.
Nonetheless, the trial court is not obliged to respond with special reasons to all objections raised
by the litigant to the expert’s report it adopted, or to pay attention to what was mentioned in the
other expert reports or the consultancy reports submitted by the litigants, because adopting the
report it relied on along with its grounding indicates that it did not find in the litigants’ defense
what undermines the validity of the conclusion of the report and does not deserve a response to
it more than what is included in the report itself. It is also not obliged to return the assignment to
the expert, appoint another expert or to refer the case to investigation if it finds in the documents
of the case and the expertise report sufficiency to form its belief.

Increasing the focus on technical and factual aspects of the disputes
The Circular was issued to limit the litigation time after filing the lawsuit and starting the hearings
until the issuance of the preliminary ruling, which is a lot of time that can be shortened according
to the text of Article (17) paragraph (3), which states that the lawsuit management office is in
charge of preparing and managing the lawsuit before referring it to the competent court, including
its registration, notification, and exchange of memorandums, documents and expertise reports
between the litigants.
Besides, submitting an expert report attached to statement of claims will achieve many benefits,
including, for example:
−

−

−

−

Determining the technical points in dispute and conveying a fact-based report to the court
from a purely facto-technical point of view without addressing the texts of the law, as the
expert’s report focuses only on factual matters and does not deal with the law at all.
Determining the contentious issues between the litigants in a specific way, instead of being
a general lawsuit that needs to discuss each item therein and needs to study the subject
from beginning to end, while an expertise report makes it easier for the court to identify
the points of contention between litigants, without the need to raise what was previously
agreed upon or other matters that are not in dispute between the parties.
Expediting the litigation period, as the court can, if unsatisfied with any of the reports
exchanged between the litigants, adjudicate the case on its basis as long as its judgment
is acceptable and has its constant origin in papers.
Investors and litigants feel the speed of obtaining their right, which they will see technically
established before filing a lawsuit. In practice, a litigant may file a lawsuit according to the
Circular and he will have to obtain an expert report. However, if the expert issues her/his
technical report stating that the litigant does not have the right to file this lawsuit, then the
matter will be easier and the position may become clearer to such litigant, therefore she/he
might refrain from filing such lawsuit, avoiding exhaustion for her/himself and the opposing
party.
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ً
ﺗﻤﺎﺷﻴﺎ ﻣﻊ ﺗﻌﺪﻳﻼت اﻟﻼﺋﺤﺔ اﻟﺘﻨﻈﻴﻤﻴﺔ
اﻟﺘﻌﻤﻴﻢ رﻗﻢ  9ﻟﺴﻨﺔ  2021اﻟﺼﺎدر
ﻟﻘﺎﻧﻮن اﻹﺟﺮاءات اﻟﻤﺪﻧﻴﺔ ﻓﻲ إﻃﺎر ﺣﺮص اﻟﺪوﻟﺔ ﻋﻠﻲ ﺗﺴﺮﻳﻊ ﻋﻤﻠﻴﺔ
اﻟﺘﻘﺎﺿﻲ  ..ﺑﻮﺟﻮب إرﻓﺎق ﺗﻘﺮﻳﺮ ﺧﺒﺮة ﻣﻊ ﺻﺤﻴﻔﺔ دﻋﻮي ﺑﻌﺾ اﻟﺪﻋﺎوي
اﻟﺘﺠﺎرﻳﺔ ﻋﻨﺪ ﺗﺴﺠﻴﻠﻬﺎ ..ﻣﺪي ﺣﺠﻴﺔ ﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮاء اﻹﺳﺘﺸﺎرﻳﺔ واﻟﺘﻘﺎرﻳﺮ
اﻟﻤﻌﺪة ﻗﺒﻞ رﻓﻊ اﻟﺪﻋﻮي.
ﻣﻘﺪﻣﺔ :
أﺻﺪر ﻣﺠﻠﺲ اﻟﻮزراء اﻟﻘﺮار رﻗﻢ  75ﻟﺴﻨﺔ  2021ﺑﺘﻌﺪﻳﻞ ﺑﻌﺾ أﺣﻜﺎم ﻗﺮار ﻣﺠﻠﺲ اﻟﻮزراء رﻗﻢ )(57
ﻟﺴﻨﺔ  2018ﻓﻲ ﺷﺄن اﻟﻼﺋﺤﺔ اﻟﺘﻨﻈﻴﻤﻴﺔ ﻟﻠﻘﺎﻧﻮن اﻹﺗﺤﺎدي رﻗﻢ ) (11ﻟﺴﻨﺔ  1992ﺑﺸﺄن ﻗﺎﻧﻮن
اﻹﺟﺮاءات اﻟﻤﺪﻧﻴﺔ.
وﻗﺪ دأب اﻟﻤﺸﺮوع ﻓﻲ ﻫﺬا اﻟﺘﻌﺪﻳﻞ ﻋﻠﻲ اﻟﺘﺮﻛﻴﺰ ﻋﻠﻲ ﺗﺴﺮﻳﻊ ﻋﻤﻠﻴﺔ اﻟﺘﻘﺎﺿﻲ ﻋﻦ ﻃﺮﻳﻖ
اﻟﺘﻮﺳﻊ ﻓﻲ اﻟﺴﻠﻄﺎت اﻟﻤﻤﻨﻮﺣﺔ ﻟﻤﻜﺘﺐ إدارة اﻟﺪﻋﻮي ﺑﻬﺪف أن ﺗﺤﺎل اﻟﺪﻋﻮي إﻟﻲ
اﻟﻤﺤﻜﻤﺔ اﻟﻤﺨﺘﺼﺔ ﺟﺎﻫﺰة ﻟﻠﻔﺼﻞ ﻓﻴﻬﺎ ،ﺣﺘﻲ ﺗﺘﻤﻜﻦ اﻟﻤﺤﻜﻤﺔ اﻟﻤﺨﺘﺼﺔ ﻣﻦ اﻟﻔﺼﻞ ﻓﻲ
اﻟﺪﻋﻮي ﺑﺄﺳﺮع وﻗﺖ ﻣﻤﻜﻦ.
وﻓﻲ ﺳﻴﺎق اﻟﺤﺪﻳﺚ ﻋﻦ ﺳﺮﻋﺔ اﻟﺘﻘﺎﺿﻲ ﻧﺸﻴﺮ إﻟﻲ أن دوﻟﺔ اﻹﻣﺎرات اﻟﻌﺮﺑﻴﺔ اﻟﻤﺘﺤﺪة ﻗﺪ
أﻧﺘﻬﺠﺖ ﻓﻲ اﻟﺴﻨﻮات اﻷﺧﻴﺮة اﻟﻌﺪﻳﺪ ﻣﻦ اﻟﺘﻌﺪﻳﻼت اﻟﺘﺸﺮﻳﻌﻴﺔ اﻟﺘﻲ ﺗﻬﺪف إﻟﻲ ﺗﺴﺮﻳﻊ
ً
ﺳﻌﻴﺎ ﻟﺤﺼﻮل اﻟﻤﺘﻘﺎﺿﻴﻦ ﻋﻠﻲ ﺣﻘﻮﻗﻬﻢ ﺑﺄﺳﺮع
إﺟﺮاءات اﻟﺘﻘﺎﺿﻲ ﺗﺤﺖ ﺷﻌﺎر اﻟﻌﺪاﻟﺔ اﻟﻨﺎﺟﺰة
ً
رﺋﻴﺴﺎ ﻟﺠﺬب اﻹﺳﺘﺜﻤﺎر وﺗﺤﻘﻴﻖ ﺑﻴﺌﺔ آﻣﻨﺔ ﻟﻠﺸﺮﻛﺎت
ﺳﺒﺒﺎ
وأﻳﺴﺮ ﻃﺮﻳﻘﺔ ﻣﻤﻜﻨﺔ وﻫﻮ ﻣﺎ ﻳﻌﺪ
ً
واﻷﺷﺨﺎص ﺗﺤﺖ ﻣﻈﻠﺔ ﻗﻀﺎء ﻧﺎﺟﺰ وﺳﺮﻳﻊ.
وﻓﻲ ﻇﻞ اﻟﺘﻌﺪﻳﻼت اﻟﻤﺸﺎر إﻟﻴﻬﺎ أﺻﺪر رﺋﻴﺲ اﻟﻤﺤﻜﻤﺔ اﻟﺘﺠﺎرﻳﺔ اﻟﺘﻌﻤﻴﻢ رﻗﻢ  9ﻟﺴﻨﺔ 2021
ﺑﺸﺄن إرﻓﺎق ﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮة ﺑﺒﻌﺾ أﻧﻮاع اﻟﺪﻋﺎوي اﻟﺘﺠﺎرﻳﺔ ﻋﻨﺪ ﺗﺴﺠﻴﻠﻬﺎ وﻫﻮ ﻣﺎ ﺳﻨﺘﻨﺎوﻟﻪ ﻓﻲ
ﻣﻘﺎﻟﻨﺎ.
اﻟﺘﻌﻤﻴﻢ رﻗﻢ  9ﻟﺴﻨﺔ :2021

ﻧﺺ اﻟﺘﻌﻤﻴﻢ ﻋﻠﻲ ﺗﻮﺟﻴﻪ ﻗﺴﻢ ﺗﺴﺠﻴﻞ اﻟﺪﻋﺎوي اﻟﺘﺠﺎرﻳﺔ اﻟﺘﻨﺒﻴﻪ ﻋﻠﻲ اﻟﻤﺪﻋﻲ اﻟﺬي ﻳﻄﻠﺐ
ﺗﺴﺠﻴﻞ دﻋﻮي ﻣﻦ اﻟﺪﻋﺎوي اﻟﻤﺸﺎر إﻟﻴﻬﺎ ﺑﻬﺬا اﻟﺘﻌﻤﻴﻢ إﻟﻲ ﺿﺮورة أن ﻳﻘﺪم ﻣﻊ ﺻﺤﻴﻔﺔ
دﻋﻮاه – ﻗﺒﻞ ﺗﺴﺠﻴﻠﻬﺎ – ﺗﻘﺮﻳﺮ ﺧﺒﺮة ﻣﻌﺪ ﺑﻤﻌﺮﻓﺔ أﺣﺪ اﻟﺨﺒﺮاء اﻟﻤﻌﺘﻤﺪﻳﻦ ﻟﺪي ﻣﺤﺎﻛﻢ دﺑﻲ ﻣﻦ
ﺧﻼل ﻣﺮﻛﺰ اﻟﺘﺴﻮﻳﺎت اﻟﻮدﻳﺔ.
واﻟﺪﻋﺎوي اﻟﺘﻲ ﻳﻨﺼﺐ ﻋﻠﻴﻬﺎ ﻫﺬا اﻟﻘﺮار ﻫﻲ اﻟﺪﻋﺎوي اﻟﻨﺎﺷﺌﺔ ﻋﻦ ﻋﻘﻮد اﻟﻤﻘﺎوﻻت
واﻟﺪﻋﺎوي اﻟﺘﻲ ﻳﻄﻠﺐ ﻓﻴﻬﺎ ﺣﻞ وﺗﺼﻔﻴﺔ اﻟﺸﺮﻛﺎت واﻟﺪﻋﺎوي اﻟﻤﺘﻌﻠﻘﺔ ﺑﺤﻘﻮق اﻟﻤﻠﻜﻴﺔ
ً
ﺗﺤﺪﻳﺪا اﻟﺪﻋﺎوي اﻟﺘﻲ ﺗﺤﺘﺎج إﻟﻲ ﻓﺼﻞ ﻓﻲ اﻟﻤﺴﺎﺋﻞ
اﻟﻔﻜﺮﻳﺔ ،وﻧﺮي أن اﻟﺘﻌﻤﻴﻢ ﻗﺪ ﻗﺼﺪ
اﻟﻔﻨﻴﺔ اﻟﺘﻲ ﻻ ﻳﺴﺘﻄﻴﻊ اﻟﻘﺎﺿﻲ ﻣﻌﺎﻟﺠﺔ ﻣﻮﺿﻮع اﻟﻨﺰاع ﺑﻤﻔﺮده.
ً
ﺳﺎﺑﻘﺎ أﻧﻪ ﻳﺘﻢ إﻗﺎﻣﺔ اﻟﺪﻋﻮي ﺛﻢ ﺗﺘﺪاول اﻟﺪﻋﻮي ﺑﺎﻟﺠﻠﺴﺎت ﺛﻢ ﺗﺠﺪ
وﻣﺎ ﺟﺮي ﻋﻠﻴﻪ اﻟﻌﻤﻞ
ً
ﻧﻘﺎﻃﺎ ﻓﻨﻴﺔ ﺗﺤﺘﺎج إﻟﻲ ﻧﺪب ﺧﺒﻴﺮ ﻟﻴﻌﻄﻲ رأﻳﻪ ﻓﻴﻬﺎ ﻓﺘﺤﻜﻢ ﺑﻨﺪب ﺧﺒﻴﺮ
اﻟﻤﺤﻜﻤﺔ أن ﻫﻨﺎك
وﺗﺤﺪد ﻟﻪ اﻟﻤﺄﻣﻮرﻳﺔ اﻟﻤﻨﻮط ﺑﻬﺎ ،وﻫﻮ ﻣﺎ ﻛﺎن ﻳﺄﺧﺬ اﻟﻜﺜﻴﺮ ﻣﻦ اﻟﻮﻗﺖ ﺣﻴﺚ ﺗﺤﺘﺎج اﻟﺨﺒﺮة ﻟﻮﻗﺖ
ً
وﻓﻘﺎ
ﻃﻮﻳﻞ ﺣﺘﻲ ﺗﻨﺘﻬﻲ ﻣﻦ ﻣﻮﺿﻮع اﻟﻨﺰاع وﺗﻘﺪم ﺗﻘﺮﻳﺮﻫﺎ ﻟﻠﻤﺤﻜﻤﺔ ،ﻓﻴﻘﻮم اﻟﺨﺼﻮم
ً
ً
وأﺣﻴﺎﻧﺎ ﺗﺮي اﻟﻤﺤﻜﻤﺔ أن إﻋﺘﺮاﺿﺎﺗﻬﻢ ﺗﺤﺘﺎج
ﻗﺎﻧﻮﻧﺎ ﺑﺎﻹﻋﺘﺮاض ﻋﻠﻲ ﺗﻘﺮﻳﺮ اﻟﺨﺒﺮة
ﻟﺤﻘﻬﻢ اﻟﻤﻘﺮر
ً
أﻳﻀﺎ ﻓﺘﻌﻴﺪ اﻟﻤﺄﻣﻮرﻳﺔ ﻟﻠﺨﺒﻴﺮ ﻣﺮة أﺧﺮي ﻟﻠﺮد ﻋﻠﻲ اﻹﻋﺘﺮاﺿﺎت اﻟﻤﻘﺪﻣﺔ ﻣﻦ اﻟﺨﺼﻮم.
ﻟﺮد ﻓﻨﻲ
وﻗﺪ ﻛﺎن ﻫﺬا اﻟﻨﻬﺞ ﻳﺄﺧﺬ اﻟﻜﺜﻴﺮ ﻣﻦ اﻟﻮﻗﺖ وﺗﺘﻀﺮر ﺑﻪ اﻟﻌﺪاﻟﺔ اﻟﻨﺎﺟﺰة واﻟﺘﻲ ﺗﺴﻌﻲ إﻟﻲ
ﺗﺤﻘﻴﻘﻬﺎ اﻹﻣﺎرات اﻟﻌﺮﺑﻴﺔ اﻟﻤﺘﺤﺪة ﺑﺸﻜﻞ ﻋﺎم وإﻣﺎرة دﺑﻲ ﺑﺸﻜﻞ ﺧﺎص.
وﻗﺪ أﺻﺪرت ﻣﺤﻜﻤﺔ دﺑﻲ اﻟﺘﻌﻤﻴﻢ اﻟﻤﺸﺎر إﻟﻴﻪ ﻟﻠﺤﺪ ﻣﻦ اﻟﻮﻗﺖ اﻟﻤﺴﺘﻬﻠﻚ أﻣﺎم اﻟﻤﺤﻜﻤﺔ ﺑﻌﺪ
رﻓﻊ اﻟﺪﻋﻮي وﺗﺪاول اﻟﺠﻠﺴﺎت وﺣﺘﻲ ﺻﺪور اﻟﺤﻜﻢ اﻟﺘﻤﻬﻴﺪي ،وﻫﻮ ﻛﺜﻴﺮ ﻣﻦ اﻟﻮﻗﺖ ﻳﻤﻜﻦ

ً
وﻓﻘﺎ ﻟﻨﺺ اﻟﻤﺎدة ) (17ﻓﻘﺮة ) (3واﻟﺬي ﻳﻨﺺ ﻋﻠﻲ أﻧﻪ ﻳﻨﺎط ﺑﻤﻜﺘﺐ إدارة اﻟﺪﻋﻮي
إﺧﺘﺼﺎره

ﺗﺤﻀﻴﺮ اﻟﺪﻋﻮي وإدارﺗﻬﺎ ﻗﺒﻞ إﺣﺎﻟﺔ اﻟﺪﻋﻮي إﻟﻲ اﻟﻤﺤﻜﻤﺔ اﻟﻤﺨﺘﺼﺔ ﺑﻤﺎ ﻓﻲ ذﻟﻚ ﻗﻴﺪﻫﺎ
وإﻋﻼﻧﻬﺎ وﺗﺒﺎدل اﻟﻤﺬﻛﺮات واﻟﻤﺴﺘﻨﺪات وﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮة ﺑﻴﻦ اﻟﺨﺼﻮم.
وﺗﻘﺪﻳﻢ ﺗﻘﺮﻳﺮ ﺧﺒﻴﺮ رﻓﻖ ﻻﺋﺤﺔ اﻟﺪﻋﻮي ﺳﻴﺤﻘﻖ ﻓﻮاﺋﺪ ﻋﺪﻳﺪة واﻟﺘﻲ ﻣﻨﻬﺎ ﻋﻠﻲ ﺳﺒﻴﻞ اﻟﻤﺜﺎل:
-

ﺗﺤﺪﻳﺪ اﻟﻨﻘﺎط اﻟﻔﻨﻴﺔ ﻣﺤﻞ اﻟﻨﺰاع وﻧﻘﻞ اﻟﺼﻮرة اﻟﻮاﻗﻌﻴﺔ ﻟﻠﻤﺤﻜﻤﺔ ﻣﻦ وﺟﻬﺔ ﻧﻈﺮ ﻓﻨﻴﺔ
ﺑﺤﺘﺔ دون اﻟﺘﻄﺮق ﻟﻨﺼﻮص اﻟﻘﺎﻧﻮن إذ أن ﺗﻘﺮﻳﺮ اﻟﺨﺒﻴﺮ ﻳﻨﺼﺐ ﻓﻘﻂ إﻟﻲ اﻷﻣﻮر اﻟﻮاﻗﻌﻴﺔ
ً
ﺑﺘﺎﺗﺎ.
وﻻ ﻳﺘﻄﺮق إﻟﻲ اﻟﻘﺎﻧﻮن

-

ﺗﺤﺪﻳﺪ اﻟﻤﺴﺎﺋﻞ اﻟﺨﻼﻓﻴﺔ ﺑﻴﻦ اﻟﺨﺼﻮم ﺑﺸﻜﻞ ﻣﺤﺪد ،ﺑﺪﻻ ﻣﻦ أن ﺗﻜﻮن اﻟﺪﻋﻮي ﻋﺎﻣﺔ
ﺗﺤﺘﺎج إﻟﻲ ﺑﺤﺚ ﻛﻞ ﺑﻨﺪ ﻓﻴﻬﺎ وﺗﺤﺘﺎج إﻟﻲ دراﺳﺔ اﻟﻤﻮﺿﻮع ﻣﻦ اﻟﺒﺪاﻳﺔ إﻟﻲ اﻟﻨﻬﺎﻳﺔ،
ﺑﻴﻨﻤﺎ ﺗﻘﺮﻳﺮ اﻟﺨﺒﻴﺮ ﻳﺴﻬﻞ ﻋﻠﻲ اﻟﻤﺤﻜﻤﺔ ﺗﺤﺪﻳﺪ اﻟﻨﻘﺎط اﻟﺨﻼﻓﻴﺔ ﺑﻴﻦ اﻟﺨﺼﻮم ،دون
اﻟﺤﺎﺟﺔ ﻹﺛﺎرة ﻣﺎ ﺳﺒﻖ اﻹﺗﻔﺎق ﻋﻠﻴﻪ أو اﻷﻣﻮر اﻷﺧﺮي اﻟﺘﻲ ﻟﻴﺴﺖ ﻣﺤﻞ ﺧﻼف ﺑﻴﻦ
اﻷﻃﺮاف.

-

ﺗﺴﺮﻳﻊ أﻣﺪ اﻟﺘﻘﺎﺿﻲ ،إذ ﻳﻤﻜﻦ ﻟﻠﻤﺤﻜﻤﺔ إذا أﻃﻤﺄﻧﺖ إﻟﻲ أي ﺗﻘﺮﻳﺮ ﻣﻦ اﻟﺘﻘﺎرﻳﺮ
ً
ﺳﺎﺋﻐﺎ ﻟﻪ أﺻﻠﻪ اﻟﺜﺎﺑﺖ
اﻟﻤﺘﺒﺎدﻟﺔ ﺑﻴﻦ اﻟﺨﺼﻮم أن ﺗﺤﻜﻢ ﻋﻠﻲ اﺳﺎﺳﻪ ﻃﺎﻟﻤﺎ ﻛﺎن ﻗﻀﺎﺋﻬﺎ
ﺑﺎﻷوراق.

-

ً
ﻣﺤﺪدا
ﺷﻌﻮر اﻟﻤﺴﺘﺜﻤﺮﻳﻦ واﻟﻤﺘﻘﺎﺿﻴﻦ ﺑﺴﺮﻋﺔ اﻟﺤﺼﻮل ﻋﻠﻲ ﺣﻘﻬﻢ ،واﻟﺬي ﺳﻴﺮوﻧﻪ
ﻣﻦ اﻟﻨﺎﺣﻴﺔ اﻟﻔﻨﻴﺔ ﻗﺒﻞ رﻓﻊ اﻟﺪﻋﻮي ..إذ ﻳﻤﻜﻦ ﻣﻦ اﻟﻨﺎﺣﻴﺔ اﻟﻌﻤﻠﻴﺔ أن ﻳﻬﻢ أﺣﺪ
اﻟﻤﺘﻘﺎﺿﻴﻦ ﺑﺮﻓﻊ دﻋﻮي ﻓﻮﻓﻘﺎ ﻟﻠﺘﻌﻤﻴﻢ ﺳﻴﺘﻌﻴﻦ ﻋﻠﻴﻪ اﻟﺤﺼﻮل ﻋﻠﻲ ﺗﻘﺮﻳﺮ ﺧﺒﻴﺮ ،ﻓﺈذا
ﻣﺎ أﺻﺪر اﻟﺨﺒﻴﺮ ﺗﻘﺮﻳﺮه اﻟﻔﻨﻲ أن ﻫﺬا اﻟﻤﺘﻘﺎﺿﻲ ﻟﻴﺲ ﻟﻪ اﻟﺤﻖ ﻓﻲ ﻫﺬه اﻟﺪﻋﻮي
ﻓﺴﻴﻜﻮن اﻷﻣﺮ أﺳﻬﻞ وﻗﺪ ﺗﺘﻀﺢ اﻟﺼﻮرة ﻟﻬﺬا اﻟﻤﺘﻘﺎﺿﻲ أﻧﻪ ﻟﻴﺲ ﻟﻪ ﺣﻖ ﻟﻴﻄﺎﻟﺐ ﺑﻪ
ﻓﻴﻜﻒ ﻋﻦ رﻓﻊ اﻟﺪﻋﻮي وإرﻫﺎق ﻧﻔﺴﻪ وإرﻫﺎق ﺧﺼﻮﻣﻪ.

وﻣﺎ ﺳﺒﻖ اﻹﺷﺎرة إﻟﻴﻪ ﻳﻨﻘﻠﻨﺎ إﻟﻲ ﻧﻘﻄﺔ ﻗﺎﻧﻮﻧﻴﺔ ﻫﺎﻣﺔ وﺳﺘﻜﻮن ﻫﺬه اﻟﻨﻘﻄﺔ ﻣﺤﻞ ﺑﺤﺚ ﻟﺪي
ً
ﻧﻈﺮا ﻷﻧﻪ ﺳﻴﺘﻢ ﺗﻘﺪﻳﻢ ﺗﻘﺮﻳﺮ ﺧﺒﺮة ﻓﻲ ﻛﻞ دﻋﻮي ﻣﻦ
اﻟﻌﺪﻳﺪ ﻣﻦ اﻟﻤﺤﺎﻣﻴﻦ ﻓﻲ اﻟﻤﺴﺘﻘﺒﻞ
اﻟﺪﻋﺎوي اﻟﻤﺬﻛﻮرة وﻫﻲ ﻣﺪي ﺣﺠﻴﺔ ﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮاء اﻹﺳﺘﺸﺎرﻳﻴﻦ أو اﻟﺘﻘﺎرﻳﺮ اﻟﻤﻌﺪة ﻗﺒﻞ رﻓﻊ
اﻟﺪﻋﻮي:
وﺑﺎﻟﺤﺪﻳﺚ ﻋﻦ ﻣﺪي ﺣﺠﻴﺔ ﺗﻘﺮﻳﺮ اﻟﺨﺒﻴﺮ اﻹﺳﺘﺸﺎري وﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮاء اﻟﻤﻌﺪة ﻗﺒﻞ رﻓﻊ اﻟﺪﻋﻮي
ﻓﺈن ﺧﻴﺮ ﻣﺎ ﻧﺴﺘﻬﺪي ﺑﻪ ﻫﻮ ﻣﺎ أﺳﺘﻘﺮت ﻋﻠﻴﻪ أﺣﻜﺎم ﻣﺤﻜﻤﺔ ﺗﻤﻴﻴﺰ دﺑﻲ واﻟﺘﻲ ﻗﺮرت ﻓﻲ
اﻟﻌﺪﻳﺪ ﻣﻦ أﺣﻜﺎﻣﻬﺎ أن ﻟﻤﺤﻜﻤﺔ اﻟﻤﻮﺿﻮع اﻟﺴﻠﻄﺔ اﻟﺘﺎﻣﺔ ﻓﻲ ﻓﻬﻢ اﻟﻮاﻗﻊ ﻓﻲ اﻟﺪﻋﻮى
وﺗﻘﺪﻳﺮ اﻷدﻟﺔ واﻟﻤﺴﺘﻨﺪات اﻟﻤﻘﺪﻣﺔ إﻟﻴﻬﺎ ﺗﻘﺪﻳﻤﺎ ﺻﺤﻴﺤﺎ وﻣﻮازﻧﺔ ﺑﻌﻀﻬﺎ ﺑﺎﻟﺒﻌﺾ اﻵﺧﺮ
وﺗﺮﺟﻴﺢ ﻣﺎ ﺗﻄﻤﺌﻦ إﻟﻴﻪ ﻣﻨﻬﺎ وإﻃﺮاح ﻣﺎ ﻋﺪاه  ،وأن ﻟﻬﺎ اﻟﺴﻠﻄﺔ اﻟﻤﻄﻠﻘﺔ ﻓﻲ ﺗﻘﺪﻳﺮ ﺗﻘﺎرﻳﺮ
اﻟﺨﺒﺮاء اﻻﺳﺘﺸﺎرﻳﻴﻦ اﻟﻤﻘﺪﻣﺔ إﻟﻴﻬﺎ ﻓﻠﻬﺎ اﻷﺧﺬ ﺑﻬﺎ ﻛﻠﻪ أو ﺑﺄﺣﺪﻫﺎ أو أن ﺗﺄﺧﺬ ﺑﺒﻌﺾ ﻣﺎ ﺟﺎء ﺑﻬﺎ
وﺗﻄﺮح اﻟﺒﻌﺾ اﻵﺧﺮ ﻣﺘﻰ أﻃﻤﺄﻧﺖ إﻟﻲ ورأت ﻓﻴﻬﺎ ﻣﺎ ﻳﻘﻨﻌﻬﺎ ﻟﺴﻼﻣﺔ اﻷﺳﺲ اﻟﺘﻲ أﻗﻴﻢ
ﻋﻠﻴﻬﺎ وﻳﺘﻔﻖ ﻣﻊ اﻟﻮاﻗﻊ اﻟﺜﺎﺑﺖ ﻓﻲ اﻟﺪﻋﻮى  ،ﻣﺘﻰ أﻗﺎﻣﺖ ﻗﻀﺎءﻫﺎ ﻋﻠﻰ أﺳﺒﺎب ﺳﺎﺋﻐﺔ ﻟﻬﺎ
أﺻﻠﻬﺎ اﻟﺜﺎﺑﺖ ﻓﻲ اﻷوراق وﺗﺆدى إﻟﻰ اﻟﻨﺘﻴﺠﺔ اﻟﺘﻲ اﻧﺘﻬﺖ إﻟﻴﻬﺎ.

وأن اﻟﺨﺒﻴﺮ اﻻﺳﺘﺸﺎري وان ﻟﻢ ﻳﻜﻦ ﺧﺒﻴﺮا ﻣﻨﺘﺪﻳﺎ ﻣﻦ اﻟﻤﺤﻜﻤﺔ وﻓﻘﺄ ﻟﻠﻨﺼﻮص اﻟﻮاردة ﻓﻲ
اﻟﺒﺎب اﻟﺜﺎﻣﻦ ﻣﻦ ﻗﺎﻧﻮن اﻹﺛﺒﺎت ﻓﻲ اﻟﻤﻌﺎﻣﻼت اﻟﻤﺪﻧﻴﺔ واﻟﺘﺠﺎرﻳﺔ وان اﻟﺘﻘﺮﻳﺮ اﻟﺬي ﻳﻘﺪﻣﻪ
أﺣﺪ اﻟﺨﺼﻮم ﻓﻲ اﻟﺪﻋﻮى ﻻ ﻳﻌﺘﺒﺮ ﺧﺒﺮة ﻗﻀﺎﺋﻴﺔ اﻻ اﻧﻪ ﻳﻌﺘﺒﺮ ﻗﺮﻳﻨﺔ واﻗﻌﻴﺔ وﻟﺬﻟﻚ ﻳﺤﻖ
ﻟﻠﻤﺤﻜﻤﺔ اﻻﺳﺘﺌﻨﺎس ﺑﻪ ﻓﻲ ﻧﻄﺎق ﺳﻠﻄﺘﻬﺎ اﻟﻤﻮﺿﻮﻋﻴﺔ ﻓﻲ ﺗﻘﺪﻳﺮ اﻟﻮﻗﺎﺋﻊ وﺗﻘﻮﻳﻢ اﻟﺒﻴﻨﺎت
اﻟﻤﻄﺮوﺣﺔ أﻣﺎﻣﻬﺎ وﻻ ﺟﻨﺎح ﻋﻠﻴﻬﺎ إن ﻫﻲ ﻋﻮﻟﺖ ﻋﻠﻴﻪ ﻓﻲ ﻗﻀﺎﺋﻬﺎ ﻃﺎﻟﻤﺎ اﻃﻤﺄﻧﺖ إﻟﻴﻪ.
وأﻣﺎ ﺑﺸﺄن ﺳﻠﻄﺔ اﻟﻤﺤﻜﻤﺔ ﻓﻲ ﺗﻘﺪﻳﺮ ﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮاء ﻓﺈﻧﻪ ﻟﻤﺤﻜﻤﺔ اﻟﺴﻠﻄﺔ اﻟﺘﺎﻣﺔ ﻓﻲ ﺗﻘﺪﻳﺮ
ﺗﻘﺮﻳﺮ اﻟﺨﺒﻴﺮ ﺳﻮاء ﻛﺎن اﺳﺘﺸﺎرﻳﺎ أو ﻣﻨﺘﺪﺑﺎ ﻓﻠﻬﺎ أن ﺗﺄﺧﺬ ﺑﻪ ﻛﻠﻪ أو ﺑﺒﻌﻀﻪ أو ﻻ ﺗﺄﺧﺬ ﺑﻪ وذﻟﻚ
ﺣﺴﺐ اﻃﻤﺌﻨﺎﻧﻬﺎ إﻟﻴﻪ.
وﺑﺎﻟﺘﺄﻛﻴﺪ ﺳﺘﻮاﺟﻪ اﻟﺘﻘﺎرﻳﺮ اﻟﻤﻘﺪﻣﺔ ﻣﻦ اﻟﺨﺼﻮم ﻓﻲ اﻟﺪﻋﻮي ﻋﺪة ﻣﻄﺎﻋﻦ إﻻ أن اﻟﻘﻮل
اﻟﻔﺼﻞ واﻟﻜﻠﻤﺔ اﻷﺧﻴﺮة ﻓﻲ اﻟﻤﻔﺎﺿﻠﺔ ﺑﻴﻦ ﺗﻘﺎرﻳﺮ اﻟﺨﺒﺮة ﺳﻮاء اﻹﺳﺘﺸﺎرﻳﻴﻦ أو اﻟﻤﻨﺘﺪﺑﻴﻦ ﻣﻦ
ﻗﺒﻞ اﻟﻤﺤﻜﻤﺔ ﻫﻲ ﻟﻠﻤﺤﻜﻤﺔ ذاﺗﻬﺎ إذ ان ﻟﻤﺤﻜﻤﺔ اﻟﻤﻮﺿﻮع اﻟﺴﻠﻄﺔ اﻟﺘﺎﻣﺔ ﻓﻲ ﻓﻬﻢ اﻟﻮاﻗﻊ
ً
ً
ﺻﺤﻴﺤﺎ وﻣﻮازﻧﺔ ﺑﻌﻀﻬﺎ
ﺗﻘﺪﻳﻤﺎ
ﻓﻲ اﻟﺪﻋﻮى وﺗﻘﺪﻳﺮ اﻷدﻟﺔ واﻟﻤﺴﺘﻨﺪات اﻟﻤﻘﺪﻣﺔ إﻟﻴﻬﺎ
ﺑﺎﻟﺒﻌﺾ اﻵﺧﺮ وﺗﺮﺟﻴﺢ ﻣﺎ ﺗﻄﻤﺌﻦ إﻟﻴﻪ ﻣﻨﻬﺎ واﻃﺮاح ﻣﺎ ﻋﺪاه وان ﻟﻬﺎ اﻟﺴﻠﻄﺔ اﻟﻤﻄﻠﻘﺔ ﻓﻲ
ﺗﻘﺪﻳﺮ أﻋﻤﺎل أﻫﻞ اﻟﺨﺒﺮة ﺑﺎﻋﺘﺒﺎرﻫﺎ ﻣﻦ ﻋﻨﺎﺻﺮ اﻹﺛﺒﺎت ﻓﻲ اﻟﺪﻋﻮى ﻓﻠﻬﺎ اﻷﺧﺬ ﺑﺄﺣﺪ ﺗﻘﺎرﻳﺮ
اﻟﺨﺒﺮة اﻟﻤﻘﺪﻣﺔ ﻓﻲ اﻟﺪﻋﻮى ﻣﺘﻰ اﻃﻤﺄﻧﺖ إﻟﻴﻪ ورأت ﻓﻴﻪ ﻣﺎ ﻳﻘﻨﻌﻬﺎ ﻟﺴﻼﻣﺔ اﻷﺳﺲ اﻟﺘﻲ
أﻗﻴﻢ ﻋﻠﻴﻬﺎ وﻳﺘﻔﻖ ﻣﻊ اﻟﻮاﻗﻊ اﻟﺜﺎﺑﺖ ﻓﻲ اﻟﺪﻋﻮى  ،ﻣﺘﻰ أﻗﺎﻣﺖ ﻗﻀﺎءﻫﺎ ﻋﻠﻰ أﺳﺒﺎب
ﺳﺎﺋﻐﺔ ﻟﻬﺎ أﺻﻠﻬﺎ اﻟﺜﺎﺑﺖ ﻓﻲ اﻷوراق وﺗﺆدي إﻟﻰ اﻟﻨﺘﻴﺠﺔ اﻟﺘﻲ إﻟﻴﻬﺎ  ،وﻫﻲ ﻏﻴﺮ ﻣﻠﺰﻣﺔ ﻣﻦ
ﺑﻌﺪ ان ﺗﺮد ﺑﺄﺳﺒﺎب ﺧﺎﺻﺔ ﻋﻠﻰ ﻛﻞ ﻣﺎ أﺑﺪاه اﻟﺨﺼﻢ ﻣﻦ ﻣﻄﺎﻋﻦ ﻋﻠﻰ ﺗﻘﺮﻳﺮ اﻟﺨﺒﻴﺮ اﻟﺬي أﺧﺬت
ﺑﻪ أو اﻻﻟﺘﻔﺎت ﻋﻤﺎ ورد ﺑﺘﻘﺎرﻳﺮ اﻟﺨﺒﺮة اﻷﺧﺮى أو ﺑﺎﻟﺘﻘﺎرﻳﺮ اﻻﺳﺘﺸﺎرﻳﺔ اﻟﻤﻘﺪﻣﺔ ﻣﻦ اﻟﺨﺼﻮم ،
ً
ﻣﺤﻤﻮﻻ ﻋﻠﻰ أﺳﺒﺎﺑﻪ ﻣﺎ ﻳﻔﻴﺪ أﻧﻬﺎ ﻟﻢ ﺗﺮ ﻓﻲ دﻓﺎع
ﻻن ﻓﻲ أﺧﺬﻫﺎ ﺑﺎﻟﺘﻘﺮﻳﺮ اﻟﺬي ﻋﻮﻟﺖ ﻋﻠﻴﻪ
اﻟﺨﺼﻮم ﻣﺎ ﻳﻨﺎل ﻣﻦ ﺻﺤﺔ اﻟﻨﺘﻴﺠﺔ اﻟﺘﻲ ﺗﻮﺻﻞ إﻟﻴﻬﺎ ﻓﻲ ﺗﻘﺮﻳﺮه وﻻ ﻳﺴﺘﺤﻖ اﻟﺮد ﻋﻠﻴﻪ ﺑﺄﻛﺜﺮ
ﻣﻤﺎ ﺗﻀﻤﻨﻪ ﻫﺬا اﻟﺘﻘﺮﻳﺮ  ،ﻛﻤﺎ أﻧﻬﺎ ﻻ ﺗﻠﺘﺰم ﺑﺈﻋﺎدة اﻟﻤﺄﻣﻮرﻳﺔ إﻟﻰ اﻟﺨﺒﻴﺮ أو ﻧﺪب ﺧﺒﻴﺮ آﺧﺮ أو إﺣﺎﻟﺔ
اﻟﺪﻋﻮى إﻟﻰ اﻟﺘﺤﻘﻴﻖ ﻃﺎﻟﻤﺎ وﺟﺪت ﻓﻲ أوراق اﻟﺪﻋﻮى وﺗﻘﺮﻳﺮ اﻟﺨﺒﻴﺮ اﻟﺬي أﺧﺬت ﺑﻪ ﻣﺎ ﻳﻜﻔﻲ
ﻟﺘﻜﻮﻳﻦ ﻋﻘﻴﺪﺗﻬﺎ.

